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U.S. Customs Service 


Treasury Decisions 


(T.D. 78-47) 
Foreign Currencies—Daily Rates for Countries Not On Quarterly List 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, People’s 
Republic of China yuan, Philippines peso, Singapore dollar, Thailand baht 
(tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., January 30, 1978. 


The Federal Reserve Bank of New York, pursuant to section 
§22(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates in U.S. dollars for the dates and foreign currencies 
shown. below. These rates of exchange are published for the informa- 
tion and use of Customs officers and other concerned pursuant to 
Part 159, Subpart C, Customs Regulations (19 CFR 159, Subpart 
C). 


Hong Kong dollar: 
January 16, 1978 $0. 2167 
January 17, 1978 . 2166 
January 18, 1978 . 2167 
January 19, 1978 . 2164 
January 20, 1978 . 2167 


Tran rial: 
January 16-20, 1978 $0. 0140 


People’s Republic of China yuan: 
January 16-20, 1978 $0. 5855 
Philippines peso: 
January 16-20, 1978 $0. 1350 
1 
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Singapore dollar: 
January 16, 1978 
January 17, 1978 
January 18, 1978 
January 
January 20, 1978 


Thailand baht (tical): 
January 16-20, 1978 $0. 0490 
(LIQ-3) 
Joun B. O’LovuGuHLiin, 
Director, 
Duty Assessment Division. 


(T.D: 78-48) 


Cotton, Wool and Manmade Fiber Teztile Products—Restriction on 
Entry 


Restriction on entry of cotton, wool and manmade fiber textile products manu- 
factured or produced in Macau 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CuUSTOMs, 
Washington, D.C., February 6, 1978. 


There is published below a directive of December 23, 1977, received 
by the Commissioner of Customs from the Chairman, Committee for 
the Implementation of Textile Agreements, concerning restriction on 
entry of cotton, wool and manmade fiber textile products in certain 
categories manufactured or produced in Macau. 

This directive was published in the FepErRaL Register on Decem- 
ber 29, 1977 (42 FR 64920), by the Committee. 

(QUO-2-1) 


JoHN B. O’LoveGHLiin, 
Director, 
Duty Assessment Division. 
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UNITED STATES DEPARTMENT OF COMMERCE 

The Assistant Secretary for Domestic and 
International Business 

Washington, D.C. 20230 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 
December 23, 1977. 
CoMMISSIONER OF CusToMS 
Department of the Treasury 
Washington, D.C. 20229 
Dear Mr. ComMIssIoNER: 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, pursuant 
to the Bilateral Cotton, Wool and Man-Made Fiber Textile Agree- 
ment of March 3, 1975, as amended, between the Governments of 
the United States and Portugal, and in accordance with the provisions 
of Executive Order 11651 of March 3, 1972, you are directed to pro- 
hibit, effective on January 1, 1978 and for the twelve-month period 
extending through December 31, 1978, entry into the United States 
for consumption and withdrawal from warehouse for consumption 
of cotton textile products in Category 347/348, wool textile products 
in Categories 400-469, as a group, and man-made fiber textile products 
in Categories 638/639 and 645/646 in excess of the following levels 
of restraint: 

Category Twelve-Month Level of Restraint 
347/348 230,407 dozen 
400-469 1,471,413 square yards 
equivalent 
638/639 10, 438, 626 square vards 
equivalent 
645/646 87,888 dozen 

In carrying out this directive, entries of cotton textile products in 
Category 347/348, produced or manufactured in Macau and exported 
to the United States prior to January 1, 1978, shall be charged against 
the levels of restraint established for such goods during the twelve- 
month period beginning on January 1, 1978. When the data are 
available, adjustments to account for cotton textile products which 
have been exported prior to January 1, 1978 and are chargeable to 
any unfilled balances remaining from the previous agreement year, 
will be made to you by further letter. Merchandise exported prior 
to January 1, 1978 in categories other than 347/348 will not be subject 
to this directive. 
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The levels of restraint set forth above are subject to adjustment 
according to the provisions of the bilateral agreement of March 3, 
1975, as amended, between the Governments of the United States 
and Portugal which provide, in part, that: (1) within the aggregate 
and applicable group limits of the agreement, specific levels of re- 
straint may be exceeded by designated percentages; (2) these same 
levels may be increased for carryover and carryforward up to 11 
percent of the applicable category limit; and (3) administrative 
arrangements or adjustments may be made to resolve minor problems 
arising in the implementation of the agreement. Any appropriate 
future adjustments under the foregoing provisions of the bilateral 
agreement will be made to you by letter. 

A description of the categories in terms of T.S.U.S.A. numbers 
was published in Statistical Headnote 4, Schedule 3 of the Tarirr 
ScHEDULES OF THE UNITED STaTES ANNOTATED (1978). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of Portugal and 
with respect to imports of cotton, wool and man-made fiber textile 
products from Macau have been determined by the Committee for 
the Implementation of Textile Agreements to involve foreign affairs 
functions of the United States. Therefore, the directions to the 
Commissioner of Customs, being necessary to the implementation 
of such actions, fall within the foreign affairs exception to the rule- 
making provisions of 5 U.S.C. 553. This letter will be published 
in the FepreraL REGISTER. 

Sincerely, 


ArtTHUR GAREL 
Acting Chairman, Committee for the 
Implementation of Textile Agreements 


(T.D. 78-49) 


Cotton, Wool and Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of cotton, wool and manmade fiber textile products 
manufactured or produced in the Philippines 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusToMs, 
Washington, D.C., February 6, 1978. 





CUSTOMS 5 


There is published below a directive of December 16, 1977, for the 
Implementation of Textile Agreements, concerning the exemption of 
certain cotton, wool and manmade fiber textile products manufac- 
tured or produced in the Philippines. This directive amends, but 
does not cancel, that Committee’s directive of August 31, 1976 
(T.D. 76-307). 

This directive was published in the Fnprrau Reaister on Decem- 
ber 21, 1977 (42 FR 62933), by the Committee. 

(QUO-2-1) 


Joun B. O’LovuGuHiin, 
Direcior, 
Duty Assessment Division. 


UNITED States DEPARTMENT OF COMMERCE 
The Assistant Secretary for Domestic 

and International Business 
Washington, D.C. 20230 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


December 16, 1977. 


CoMMISSIONER OF CusTOMS 
Depariment of the Treasury 
Washington, D.C. 20229 
DeEar Mr. CoMMISSIONER: 


This directive amends, but does not cancel, the directive of Au- 
gust 31, 1976 from the Chairman, Committee for the Implementation 
of Textile Agreements, which established requirements for export 
visas and exempt certifications for certain cotton, wool and man-made 
fiber textile products, produced or manufactured in the Republic of 
the Philippines. 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, pursuant to the 
Bilateral Cotton, Wool and Man-Made Fiber Textile Agreement of 
October 15, 1975, as amended, between the Governments of the 
United States and the Republic of the Philippines, and in accordance 
with the provisions of Executive Order 11651 of March 3, 1972, the 
directive of August 31, 1976 is amended, effective on December 16, 
1977, to exempt the following items, in addition to those previously 
designated, when they are certified in accordance with previously 
established procedures. 
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Macrame handicraft articles, hand plied or braided and hand 
tied, not combined with woven or knit material (except if such 
material is used for nonessential decorative and ornamental 
purposes). 

The action taken with respect to the Government of the Republic 
of the Philippines and with respect to imports of cotton, wool and 
man-made fiber textile products from the Philippines has been deter- 
mined by the Committee for the Implementation of Textile Agree- 
ments to involve foreign affairs functions of the United States. There- 
fore, the directions to the Commissioner of Customs, being necessary 
to the implementation of such actions, fall within the foreign affairs 
exception to the rule-making provisions of 5 U.S.C. 553. This letter 
will be published in the Freprrat Reaister. 

Sincerely, 


Epwarp GorrrriED 
Acting Chairman, Committee for the 
Implementation of Textile Agreements 


(T.D. 78-50) 


Cotton Textiles and Cotton Textile Produets—Restriction on Entry 


Restriction on entry of cotton textiles and cotton textile products manufactured 
or produced in India 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. February 6, 1978. 


There is published below a directive of December 23, 1977, received 
by the Commissioner of Customs from the Chairman, Committee for 
the Implementation of Textile Agreements, concerning restriction on 
entry of cotton textiles and cotton textile products in certain cate- 
gories manufactured or produced in India. This directive further 
amends, but does not cancel, that Committee’s directive of May 13, 
1975 (T.D. 75-137). 

This directive was published in the Feprrat ReeistErR on Decem- 


ber 29, 1977 (42 FR 64918), by the Committee. 
(QUO-2-1) 


Joun B. O’Loveuurn, 
Mrector, 
Duty Assessment Division. 
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UNITED States DEPARTMENT OF COMMERCE 
The Assistant Secretary for Domestic 

and International Business 
Washington, D.C. 20230 


CoMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 
December 23, 1977. 


CoMMISSIONER OF CUSTOMS 
Department of the Treasury 
Washington, D.C. 20229 
Dear Mr. ComMIssIONnER: 


This directive further amends, but does not cancel, the directive 
issued to you on May 13, 1975 by the Chairman of the Committee for 
the Implementation of Textile Agreements which directed you to 
prohibit entry for consumption or withdrawal from warehouse for 
consumption of certain cotton textiles and cotton textile products in 
Categories 1-64, produced or manufactured in India, for which the 
Government of India had not issued an export visa. It also amends, 
but does not cancel, the directive of March 16, 1976, which concerned, 
among other things, the elephant-shaped certification for cotton ap- 
parel in Categories 39 through 63, made from handloomed fabrics of 
the cottage industry of India, but not wholly by hand. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, pursuant to 
the Bilateral Cotton Textile Agreement of August 6, 1964, as amended, 
between the Governments of the United States and India, and in 
accordance with the provisions of Executive Order 11651 of March 3, 
1972 you are directed, effective on January 1, 1978, to permit entry 
into the United States for consumption, or withdrawal from warehouse 
for consumption, of cotton textiles and cotton textile products, pro- 
duced or manufactured in India, in Categories 300-369 (formerly 
Categories 1-64). The categories for apparel products covered by the 
elephant-shaped certification will be Categories 330-359 (formerly 
Categories 39-63). 

The actions taken with respect to the Government of India and with 
respect to imports of cotton textiles and cotton textile products from 
India have been determined by the Committee for the Implementa- 
tion of Textile Agreements to involve foreign affairs functions of the 
United States. Therefore, the directions to the Commissioner of Cus- 
toms, being necessary to the implementation of such actions, fall within 
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the foreign affairs exception to the rule-making provisions of 5 U.S.C, 
553. This letter will be published in the Feprrat Reaetster. 
Sincerely 
Rosert E. SHEPHERD 


Chairman, Committee for the 
Implementation of Textile Agreements 


(T.D. 78-51) 
Wool Textile Products—Restriction on Entry 


Restriction on entry of wool textile products manufactured or produced in 
Colombia 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMs, 
Washington, D.C., February 6, 1978. 


There is published below a directive of December 16, 1977, received 
by the Commissioner of Customs from the Chairman, Committee for 
the Implementation of Textile Agreements, concerning restriction on 
entry of wool textile products in category 443 manufactured or pro- 


duced in Colombia. This directive cancels and supersedes that Com- 
mittee’s directive of June 30, 1977 (T.D. 77-186). 
This directive was published in the FeEpERAL ReeistER on Decem- 
ber 22, 1977 (42 FR 64142), by the Committee. 
(QUO-2-1) 


Joun B. O’Loveu.in, 
Director, 
Duty Assessment Division. 


Unitep States DEPARTMENT OF COMMERCE 
The Assistant Secretary for Domestic 

and International Business 
Washington, D.C. 20230 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


December 16, 1977. 


ComMISSIONER OF CusToMS 
Department of the Treasury 
Washington, D.C. 20229 
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Dear Mr. ComMISSIONER: 


This directive cancels and supersedes the directive of June 30, 1977 
from the Chairman of the Committee for tht Implementation of 
Textile Agreements which established levels of restraint for certain 
categories of cotton, wool and man-made fiber textile products, pro- 
duced or manufactured in Colombia and exported to the United States 
during the twelve-month period which began on July 1, 1977. 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, pursuant to the 
Bilateral Cotton, Wool and Man-Made Fiber Textile Agreement of 
May 28, 1975, between the Governments of the United States and 
Colombia, and in accordance with the provisions of Executive Order 
11651 of March 3, 1972, you are directed to prohibit, effective on 
January 1, 1978 and for the twelve-month period which began on 
July 1, 1977 and extends through June 30, 1978, entry into the United 
States for consumption, or withdrawal from warehouse for consump- 
tion, of wool textile products in Category 443 (formerly Category 120) 
in excess of the following level of restraint: 

Category Twelve-Month Level of Restraint 
443 134,130 units 


In carrying out this directive, entries of wool textile products in 
Category 120, produced or manufactured in Colombia and exported 


to the United States prior to January 1, 1978, shall be charged to the 
level of restraint set forth herein for Category 443. 

The levels of restraint set forth above are subject to adjustment 
pursuant to the provisions of the bilateral agreement of May 28, 1975, 
between the Governments of the United States and Colombia, which 
provide, in part, that: (1) within the aggregate and applicable group 
limits, specific limits may be exceeded by designated percentages; 
(2) specific levels of restraint may be increased for carryover and carry- 
forward up to 11 percent of the applicable category limit; and (3) 
administrative arrangements or adjustments may be made to 
resolve minor problems arising in the implementation of the agreement. 
Any appropriate adjustments under the provisions of the bilateral 
agreement will be made to you by letter. 

A detailed description of the categories in terms of T.S.U.S.A: 
numbers was published in Statistical Headnote 4, Schedule 3 of the 
TARIFF SCHEDULES OF THE UNITED StaTEs ANNOTATED (1978). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 
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The actions taken with respect to the Government of Colombia 
and with respect to imports of cotton, wool and man-made fiber 
textile products from Colombia have been determined by the Com- 
mittee for the Implementation of Textile Agreements to involve for- 
eign affairs functions of the United States. Therefore, the directions 
of the Commissioner of Customs, being necessary to the implementaion 
of such actions, fall within the foreign affairs exception to the rule- 
making provisions of 5 U.S.C. 553, This letter will be published in the 
FrepERAL REGISTER. 

Sincerely, 
Epwarp GortrriED 
Acting Chairman, Committee for the 
Implementation of Textile Agreements 


(T.D. 78-52) 
Foreign Currencies—Daily Rates for Countries Not On Quarterly List 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Rererve Bank of New York for the Hong Kong dollar, Iran rial, People’s 
Republic of China yuan, Philippines peso, Singapore dollar, Thailand baht 
(tical) 

DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CuSTOMs, 
Washington, D.C., February 2, 1978. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified 
buying rates in U.S. dollars for the dates and foreign currencies shown 
below. These rates of exchange are published for the information and 
use of Customs officers and others concerned pursuant to Part 159, 
Subpart C, Customs Regulations (19 CFR 159, Subpart C). 


Hong Kong dollar: 
January 23, 1978 $0. 2167 
January 24, 1978 . 21683 
January 25, 1978 . 2167 
January 26, 1978 . 2167 
January 27, 1978 . 217235 


Tran rial: 
January 23-27, $0. 0140 
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People’s Republic of China yuan: 


January 
January 
January 
January 
January 


23, 1978 
24, 1978 
25, 1978 
26, 1978 
27, 


Philippines peso: 
So ae ee ee $0. 1355 


Singapore dollar: 


January 
January 
January 
January 
January 


23, 1978 
24, 1978 
25, 1978 
26, 1978 
27, 1978 


$0. 5855 
. 5855 
. 5879 
. 5884 
. 5884 


0. 4280 
- 4285 
. 4285 
- 4285 
. 4288% 


Thailand baht (tical): 
January 23-27, 1978 $0. 0490 
(LIQ-3) 


Ben L. Irvin, 
For Joun B. O’Loveutin, 
Director, 
Duty Assessment Division. 





Decisions of the United States 
Customs Court 


United States Customs Court 


One Federal Plaza 
New York, N.Y. 10007 


Chief Judge 
Edward D. Re 


Judges 
Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Nils A. Boe 


Senior Judge 
Samuel M. Rosenstein 
Clerk 
Joseph E. Lombardi 


Customs Decisions 
(CD 4731) 


A. N. Derrinesr, Inc. v. Untrep StTatEs 


Biscuits, cookies and candy—Admission refused 
Court No. 73-8-02142 


Port cf Ogdensburg 
[Dismissed.] 


(Decided January 25, 1978) 


Barnes, Richardson & Colburn (Joseph Schwartz and Edward F. Christopher 
of counsel) for the plaintiff. 


Barbara Allen Babcock, Assistant Attorney General (Mark K. Neville, Jr., 
Laura D. Millman, trial attorneys), for the defendant. 
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Forp, Judge: Plaintiff in this action seeks to recover duties paid 
on importations of certain biscuits, cookies, and candy which were 
refused admission as being in violation of various sections of the 
Federal Food, Drug and Cosmetic Act, and which were exported to 
the country of origin. 


This case was submitted on the following stipulation of fact: 


1. The merchandise the subject of this case consists of biscuits 
and cookies. 


2. The merchandise involved in this case was, at the time of 
entry thereof into the commerce of this country was sought, 
in violation of the Federal Food, Drug and Cosmetic Act and 
regulations enacted pursuant to the Fair Packaging and Labeling 
Act in the following respects because of the manner in which it 
was labeled: by not having the packaging bear the identity of 
the commodity by means of a common or usual name of the 
produce (e.g., “cookies,” “biscuits’”) [FPLA, Sec. 1.8b(f)]; by 
not placing the net weight declaration separate from other printed 
information, and parallel to the base on which the package rests 
while displayed and only in the lower 30 percent of said label 
panel, and in type at least % inch high [# PLA, Sec. 1.8b(f)]; by 
not having all required mandatory language in the foreign lan- 
guage as well as in the English language [FPLA, Sec 1.8b(i) (2)] 
and [FPLA, Sec. 1.9(c)(q)]; by not including the name of the 
Canadian Province in the business declaration [FPLA, Sec. 1.8a 
(d)]; by not specifying each ingredient more particularly than by 
a collective name; and by not removing the words; “strawberry 
tarts’ from those packages in which said words appear. 


3. Because of the foregoing violations, plaintiff was sent on 
August 29, 1972, three Notices of Detention and Hearing on form 
FD-777, copies of which are attached hereto as Joint Exhibit A. 


4. Plaintiff, despite the Notices of Detention and Hearing sent 
because of the nonconforming labeling, failed to communicate 
in any way with the Food and Drug Administration, although the 
Notices gave plaintiff the privilege of appearing for a hearing, and 
failed to relabel the merchandise even though it was implicit 
in the law and regulations that plaintiff had the right to relabel 
the merchandise and again seek entry thereof. 


~ 


5. The merchandise involved in this case, if relabeled to correct 
the deficiencies noted in paragraph 1, would not have been in 
violation of the Federal Food, Drug and Cosmetic Act and regula- 
tions enacted pursuant to the Fair Packaging and Labeling Act. 


6. The merchandise involved in this case, if so relabeled, 
would not have had to have been exported, and could have been 
released into the commerce of the United States. 


7. The merchandise was the subject of three Notices of Refusal 
of Admission (Form FD-772), copies of which are attached as 
Joint Exhibit B, which were sent to plaintiff on September 8; 
1972, only after plaintiff failed to communicate in any way with 





CUSTOMS COURT 


the Food and Drug Administration after dispatch of the Notices 
of Detention and Hearing. 


8. The involved merchandise was exported on September 12, 
1972. 


9. The involved case is hereby submitted for decision upon 
this set of stipulated facts, with plaintiff requesting 60 days after 
approval of this stipulation within which to file a brief and de- 
fendant requesting 60 days after receipt of plaintiff’s brief within 
which to file its brief. 

Based upon the pleadings filed herein the court notes the entires 
involved were liquidated on September 29, 1972 and a protest filed 
on December 19, 1972. The court further notes that the merchandise 
was exported from the United States on September 12, 1972 (para- 
graph 8 of the stipulation) under customs supervision (paragraph 8 
of the complaint and admitted in the answer), some 17 days prior 
to liquidation. 

Liquidation under such circumstances, and particularly in view 
of Customs Regulation, section 12.6, as amended by T.D. 68-191, 
creates doubt as to the validity of the liquidation. 

§ 12.6 Suspension of liquidation. 

(a) The liquidation of each entry covering merchandise, the 
subject of §12.1,* shall be suspended until it is determined 
whether admission of the merchandise into the United States 
is permitted under the law. 

The foregoing regulation is couched in mandatory terms. The law 
is clear that regulations which are not unreasonable and are prescribed 
under authority of the law, when duly promulgated, have the same 
force and effect as if written in the statute and are binding upon the 
importer and government officials alike. Maple Leaf Petroleum, Lid. v. 
United States, 25 CCPA 5, T.D. 48976 (1937); Thornley & Pitt a/e 
Earl Investment Corpn. v. United States, 33 Cust. Ct. 136, C.D. 1645 
(1954). 

The purpose of Customs Regulation, section 12.6, is apparent on 
its face. Liquidation in customs is the finalization of the customs entry 
process. This act constitutes a settlement of duties due the United 
States and finalizes the liability of the importer. This action under 
section 514 of the Tariff Act of 1930, as amended, is final and con- 
clusive upon all parties unless a protest is filed against a valid liquida- 
tion or action of customs. It is certainly reasonable for customs to 
suspend liquidation on items such as food, drugs, devices and cosmetics 
until it is determined if entry under the law is permitted. If not per- 
mitted, as in the case at bar, such liquidation would be a useless act 


*Section 12.1 covers, among cther things, food. 
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since the merchandise if exported or destroyed pursuant to the statute 
and regulations would result in a refund of the duties deposited. 19 
U.S.C. § 1558(a). 

In view of the circumstances I am constrained to find the liquida- 
tion to be in violation of section 12.6 of the customs regulations and 
therefore void. See A. N. Deringer, Inc. v. United States, 80 Cust. 
Ct. —, C.D. 4732. Accordingly, the protest is premature and there- 
fore dismissed. Judgment will be entered accordingly. 


(C.D. 4732) 
A. N. Derincer, Inc v. Untrep Strarss 
Broth, seasoning base and yeast extract—Admission refused 
Court No. 73-8-02143 
Port of Ogdensburg 
[Dismissed.] 
(Decided January 25, 1978) 


Barnes, Richardson & Colburn (Joseph Schwartz and Edward F. Christopher 
of counsel) for the plaintiff. 

Barbara Allen Babcock, Assistant Attorney General (Mark K. Neville, Jr., and 
Laura D. Millman, trial attorneys), for the defendant. 


Forp, Judge: Plaintiff in this action seeks to recover duties paid 
on importations of certain broth, seasoning base and yeast extract 
which were refused admission as being in violation of the various 
sections of the Federal Food, Drug and Cosmetic Act, and which 
were exported to the country of origin. 

This case was submitted on the following stipulation of fact: 

1. The merchandise the subject of this case consists of broth 
and seasoning base and yeast extract. 

2. The merchandise involved in this case was, at the time entry 
thereof into the commerce of this country was sought, in viola- 
tion of the Federal Food, Drug and Cosmetic Act and r egulations 
enacted pursuant to the Fair Packaging and Labeling Act in the 
following respects because of the manner in which it was labeled: 
by not having the accurate net weight of the product listed [Food, 
Drug and Cosmetic Act, section 403 (e)(2)]; by not having the 
net weight declaration appear in type at least % inch high, separ- 
ated above and below other printed information by at “least the 
size of the declaration [FPLA, Sec. 1. 8b (i)(2)]; by not including 
the Canadian Province of origin in the business address [FPLA, 
Sec. 1.8a(d)]. 


253-874—7 8 3 
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Because of the foregoing violations, plaintiff was sent on 
June 7, 1972, two Notices of Detention and Heari ing on form FD- 
777, copies of which are attached hereto as Joint Exhibit A. 


4. Plaintiff, as a result of the nonconforming labeling, was sent 
Notices of Detention and Hearing but failed to communicate in 
any Way with the Food and Drug Ac ministration, although the 
Notices gave plaintiff the privilege of appearing for a hearing, 
and failed to relabel the merchandise. 

5. The merchandise involved in this case, if relabeled to correct 
the deficiencies noted in paragraph 1, would not have been in 
violation of the Federal Food, Drug and Cosmetic Act and 
regulations enacted pursuant to the Fair Packaging and Labeling 
Act. 

6. The merch randis se involved in this case, if so relabeled, would 
not have had to have been exported, and could have been released 
into the commerce of the United States. 

7. The merchandise was the subject of two Notices of Refusal 
of Admis ssion (Form FD-772), copies of which are attached as 
Joint Exhibit B, which were sent to plaintiff on June 27, 1972 
only after plaintiff failed to communicate in any way with z @ 
Food and Drug Administration. 


8. The involved merchandise was exported on June 27, 1972. 

9. The involved case is hereby submitted for decision upon this 
set of stipulated facts, with plaintiff requesting 60 days after 
approval of this stipulation within which to file a brief and defend- 
ant requesting 60 days after receipt of plaintiff’s brief within which 
to file its brief. 

Based upon the pleadings filed herein the court notes the entry 
involved was liquidated on June 23, 1972. The liquidation was re- 
viewed under section 520, Tariff Act of 1930, as amended, and denied 
on October 20, 1972. A protest was then filed on January 9, 1973 
demanding reliquidation of the entry. The court further notes that the 
merchandise was exported from the United States under customs 
supervision (paragraph 8 of the complaint and admitted in the answer) 
on June 27, 1972 (paragraph 8 of the stipulation). 

Liquidation, particularly in view of Customs Regulation, section 
12.6, as amended by T.D. 68-191, creates doubt as to the validity of 
the liquidation. 


§ 12.6 Suspension of liquidation. 
(a) The liquidation of each entry covering merchandise, the 
subject of § 12.1,* shall be suspended until it is determined 


*Section 12.1 covers, among other things, food: 
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whether admission of the merchandise into the United States is 
permitted under the law. 


The foregoing regulation is couched in mandatory terms. The law is 
clear that regulations when reasonable and prescribed under authority 
of the law, when duly promulgated, have the same force and effect as 
if written in the statute and are binding upon the importer and gov- 
ernment officials alike. Maple Leaf Petrolewm, Ltd. v. United States, 25 
CCPA 5, T.D. 48976 (1937); Thornley & Piti afe Earl Investment 
Corpn. v. United States, 33 Cust. Ct. 136, C.D. 1645 (1954). 

The purpose of Customs Regulation, section 12.6, is apparent on 
its face. Liquidation in customs is the finalization of the customs 
entry process. This act constitutes a settlement of duties due the 
United States and finalizes the lability of the importer. This action 
under section 514 of the Tariff Act of 1930, as amended, is final and 
conclusive upon all parties unless a protest is filed against a valid 
liquidation or action of customs. It is certainly reasonable for customs 
to suspend liquidation on items such as food, drugs, devices and 
cosmetics until it is determined if entry under the law is permitted. 
If not permitted, as in the case at bar, such liquidation would be a 
useless act since the merchandise if exported or destroyed pursuant 
to the statute and regulations would result in a refund of the duties 
deposited. 19 U.S.C. § 1558(a). 

In view of the circumstances I am constrained to find the liquida- 
tion to be in violation of section 12.6 of the customs regulations and 
therefore void. The mere fact that customs was notified of an alleged 
clerical error, inadvertance, mistake of fact, or whatever, pursuant 
to section 520 supra, does not necessarily result in a timely protest 
being filed based upon the refusal of customs to ‘‘reliquidate” the 
entry. The record is barren of any evidence as to what plaintiff’s 
contention was under the section 520 proceeding, nor does the record 
contain the reason assigned for the denial of said request. In any 
event, the protest and the pleadings filed refer to refusal to reliquidate 
the entry. 

As is apparent from the foregoing, the liquidation, in violation of 
section 12.6 of the customs regulations, is void. See A. N. Deringer, 
Ine. v. United States, 80 Cust. Ct. —, C.D. 4731. Hence any action 
which seeks to reliquidate an entry, the liquidation of which is void 
ab initio, is one which requests an impossible act and is therefore a 
nullity. 

I am therefore constrained to dismiss the action as being based 
upon a void act. Judgment will be entered accordingly. 
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Cornine Guass Works v. UnriTED STATES 


Opinion on Defendant's Motion for Rehearing 


Court No. 75-8-02008 


Port of New York 


{Motion denied.] 


(Dated January 26, 1978) 


Murray Sklaroff for the plaintiff. 
Barbara Allen Babcock, Assistant Attorney General 
(John J. Mahon, trial attorney), for the defendant. 


Newman, Judge: Defendant has moved, pursuant to rule 12.1, 
for an order granting a rehearing, and for vacatur of the decision and 
judgment entered in this action on October 4, 1977 (79 Cust. Ct. —, 
C.D. 4716 (1977)). Plaintiff has filed an opposition to defendant’s 
application. 

For the reasons indicated herein, defendant’s motion is denied. 


1 


This action concerns the proper tariff classification for certain 
“‘Rota’’ ampul inspection machines, which were assessed with duty in 
liquidation at the rate of 25 per centum ad valorem under the provision 
in item 710.90, TSUS, as modified by T.D. 68-9, for “Optical measur- 
ing or checking instruments and appliances not provided for elsewhere 
in subpart C, D, or F of this part [part 2, schedule 7], and parts there- 
of: * * * Other’’. Plaintiff claims, inter alia, that the Rotas are properly 
dutiable at the rate of 5 per centum ad valorem under the provision 
in item 768.50, TSUS, as modified by T.D. 68-9, for ‘“Machines not 
specially provided for’’. 

In C.D. 4716, I held the Government’s classification under item 
710.90 to be erroneous, since the Rota machines perform neither a 
measuring nor checking function. Inasmuch as such finding was dis- 
positive of the propriety of defendant’s classification under item 710.90 
it was unnecessary to further determine whether or not the Rota 
machines are “optical instruments”. 


2 
In support of its present motion, defendant advances the argument 


that “whether or not it [Rota machine] performs a measuring or 
checking function, it is specifically provided for as such in item 708.89, 
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TSUS, as other optical appliances and instruments not provided for 
elsewhere in part 2 of schedule 7”’; and that ‘“‘in the absence of a more 
specific enumeration, item 708.89, TSUS, must provide for the Rota, 
unless it is held not to be an ‘optical’ appliance or instrument’. 
Defendant further contends that plaintiff failed to rebut the presump- 
tion that the Rota machines are optical instruments, and therefore 
plaintiff’s claim under item 678.50, TSUS, should not have been 
sustained. 

In opposition to defendant’s motion, plaintiff argues that it has 
negated the Government’s classification under item 710.90 by showing 
that the Rota machines perform neither a measuring nor checking 
function; and consequently, even assuming the machines are optical 
instruments, they are not classifiable under item 710.90. Plaintiff 
further points up that an examination of the pleadings, post-trial 
briefs and the record shows that defendant made no alternative claim 
for classification under item 708.89 or other tariff provision; and that 
the court should not have to consider all possible classifications for 
the merchandise, “especially where such possibilities were not raised 
by a party”. Finally, plaintiff contends that even if there is a pre- 
sumption arising out of the classification of the Rotas under item 
710.90 that they are optical instruments, defendant has not claimed 
another possible classification that could utilize such presumption. 


3 


At the outset, it should be observed that defendant concededly 
made no alternative claim prior to the decision in C.D. 4716 under 
item 708.89 or under any other provision for optical instruments 
in the tariff schedules. Nevertheless, I wish to stress that I am not 
precluded from now considering, on the merits, an alternative claim 
in the interest of justice. Indeed, a decision is not carved in stone, and 
in the interest of justice a court may, under an appropriate set of 
facts and circumstances, revise or change its decision in accordance 
with the court’s rules respecting rehearings. Thus, for examples of 
cases in which the court has granted a rehearing to consider a new 
claim or other issue, see: United States v. Shell Oil Co., Inc., et al., 
44 CCPA 54, C.A.D. 637 (1957) (after the protest had been overruled 
without sustaining the collector’s classification, the Customs Court 
permitted the importer to amend its protest on rehearing to make a 
new claim, which was sustained); The Firestone Tire & Rubber 
Company v. United States, 72 Cust. Ct. 296, C.R.D. 74-3 (1974) 
(defendant was permitted to raise an appraisement issue for the first 
time on rehearing); P. Beiersdorf & Co., Inc. v. United States, 14 
Cust. Ct. 151, C.D. 927 (1945) (on rehearing, defendant raised new 
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issue under internal revenue code). And ef. Hormel v. Helvering, 312 
U.S. 552, 557 (1941); United States v. Collin & Gissel (Ludwig Baer), 
29 CCPA 96, 101, C.A.D. 176 (1941); Border Brokerage Co., Inc. v. 
United States, 64 Cust. Ct. 446, 448, C.D. 4017 (1970). 

Fundamentally, of course, the granting or denial of a rehearing is 
within the sound discretion of the court. Commonwealth Oil Refining 
Company, Inc. v. United States; United States v. Commonwealth Oil 
Refining Company, Inc., 60 CCPA 162, 166, C.A.D. 1105, 480 F. 2d 
1352 (1973); United States v. Shell Oil Co., Inc., supra; Thornley & 
Pitt et al. v. United States, 19 CCPA 221, T.D. 45325 (1931). 


4 


Initially, I interpreted defendant’s memorandum in support of its 
motion for rehearing as presenting an alternative claim under item 
708.89, and hence sua sponte scheduled and heard oral argument. 
However, at the oral argument, defendant surprisingly disavowed 
item 708.89 as an alternative classification, and insisted upon rein- 
statement of its original classification under item 710.90 (Tr. oral arg. 
2, 12-13, 16). Although expressly eschewing any alternative classifica- 
tion in support of its motion for rehearing, defendant in effect seeks 
to have this court sua sponte determine the merits of classifying the 
merchandise under item 708.89. In this connection, defendant cites 
United States v. New York Merchandise Co., Inc., 58 CCPA 53, C.A.D. 
1004, 435 F. 2d 1315 (1970). 

But in New York Merchandise, the Government specifically asserted 
an alternative classification (toys), arguing that if the original classifi- 
cation (toy figures of animate objects) were held to be incorrect, the 
imported articles should be held classifiable under the claimed alter- 
native provision. Thus, the Court of Customs and Patent Appeals 
observed (58 CCPA at 58-59): 

* * * In this case, the original classification [toy figures of 
animate objects] required a finding that the subject articles were, 
inter alia, “toys”. When the government asserted the broader pro- 
vision, covering toys, in general, as an alternative to the original 
classification, it should have been permitted to rely on the pre- 


sumption of correctness attaching to that subsidiary finding 
of the Collector. * * * [Emphasis added.] 


Plainly, since here defendant did not assert, and in point of fact 
disavowed, any alternative classification, reliance upon New York 
Merchandise is entirely misplaced. The presumption of correctness 
attaching to the classification of the Rota machines as optical instru- 
ments and appliances under item 710.90 cannot benefit defendant 





CUSTOMS COURT 21 


under another tariff provision (i.e., item 708.89) which it rejects as an 
alternative classification.* 


oO 


The short of the matter is that if defendant wished the court to 
consider whether the Rota machines are classifiable as optical instru- 
ments under item 708.89, it is an implicit imperative that such alter- 
native tariff classification should have been expressly asserted by 
defendant as an affirmative defense. See rules 4.6 (c) and (d). Defend- 
ant’s suggestion that the Rota machines are classifiable under item 
708.89 was purely gratuitous in light of defendant’s disclamation of 
that provision as an alternative classification. Manifestly, under these 
circumstances, it would be a gross injustice to plaintiff were the court 
to sua sponte consider item 708.89 as an alternative classification, and 
accordingly I decline to do so. It is unnecessary, therefore, to reach 
the issue of the relative specificity of items 708.89 and 678.50, which 
is argued by defendant. 

In the absence of an alternative claim by defendant under item 
708.89, or some other optical instruments provision, asserted as an 
affirmative defense, I am unable to agree with defendant’s position 
that plaintiff has failed to sustain its burden of proof. As the issues 
have been framed by the parties, plaintiff has sustained its dual burden 
of proof by negating the applicability of item 710.90 and establishing 
its claim under item 678.50. 

For the reasons stated herein, defendant’s motion is denied, and an 
order to that effect will be entered. 


*In C.D. 4716, I noted that the issue of whether a “Strunck” ampul inspection unit is an “‘optical instru 
ment” was decided favorably to defendant’s classification under item 710.90 in Judge Landis’ decision 
in Amaco, Inc. v. United States, 74 Cust. Ct. 172, C.D. 4602 (1975). Amaco was cited with approval in United 
States v. Ataka America, Inc., 64 CCPA—, C.A.D. 1184, 550 F. 2d 33 (1977) (footnote 4), and was followed by 
Judge Maletz in Norman G. Jensen, Inc. v. United States, 77 Cust. Ct. 9, C.D. 4668 (1976). However, even 
assuming that here the Rota machines are optical instruments, in any event they are not classifiable under 
item 710.90 inasmuch as they perform neither a measuring nor checking function. Moreover, I need not 
determine whether the Rota machines are classifiable under item 708.89 since defendant has made no alter 
native claim under that, or any other, provision for optical instruments. 
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CUSTOMS COURT 


Decision on Motion for Rehearing 


JANUARY 25, 1978 


Amico, Inc. v. United States, Court No. 73-11—03155.—Cross- 
? ? 
Motions For SumMARY JupGMENT.—C.D. 4723. Motion by 
plaintiff denied. 


Judgment of the United States Customs Court 
in Appealed Case 


JANUARY 27, 1978 


AppEAL 76-36.—United States v. Rockwell Import Corporation.— 
GIANDUJA CHOCOLATE CoOATING—CONFECTIONERS’ CoATINGS— 
SWEETENED CHOCOLATE IN Bars orn BLocks—CAnpby AND OTHER 
CoNFECTIONERY—EDIBLE PREPARATIONS—TSUS.—C.D. 4664 
reversed October 20, 1977. C.A.D. 1198. 





Index 


U.S. Customs Service 


T.D. No. 


Cotton textiles and cotton textile products; restriction on entry; India... 78-50 


Cotton, wool, and manmade fiber textile products; restriction on entry: 
WERBOM ee eek een eeeneet os ee ee eee ene 78-48 
PRINOOIRES so... se cw eeeenn ce cone en eee eee 78-49 


Foreign currencies; daily rates for Hong Kong dollar, Iran rial, People’s 
Republic of China yuan, Philippines peso, Singapore dollar, Thailand 
baht (tical) : 

January 16-20, 1978 
January 23-27, 1978 


Wool textiles; restriction on entry; Colombia_._._.....-.-.-.-...---.-- 


Customs Court 
Admission refused: 
Biscuits, cookies and candy, C.D. 4731 
Broth, seasoning base and yeast extract, C.D. 4732 
Alternative claim, defendant’s failure to assert; motion for rehearing, C.D. 4733 


Biscuits, cookies and candy; admission refused, C.D. 4731 
Broth, seasoning base and yeast extract; admission refused, C.D. 4732 


Construction: 
Customs Regulations, sec. 12.6, C.D.’s 4731, 4732 
Federal Food, Drug and Cosmetic Act, sec. 403(e) (2), C.D. 4732 
Rules of the U.S. Customs Court: 
Rule 4.6(c), C.D. 4733 
Rule 4.6(d), C.D. 4733 
Rule 12.1, C.D. 4733 
Tariff Act of 1930: 
Sec. 514, C.D.’s 4731, 4732 
Sec. 520, C.D. 4732 
Tariff Schedules of the United States: 
Item 678.50, C.D. 4733 
Item 708.89, C.D. 4733 
Item 710.90, C.D. 4733 
Schedule 7, part 2, C.D. 4733 
U.S. Code, title 19, sec. 1558(a), C.D.’s 4731, 4732 


Federal Food, Drug and Cosmetie Act, violation of, C.D.’s 4731, 4732 
30 
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Judgment in appealed case (p. 29): 
Appeal: 
76-36— Gianduja chocolate coating; confectioners’ coatings; sweetened 
chocolate in bars or blocks; candy and other confectionery; edible 
preparations; TSUS, C.D. 4664 


Liquidation, validity of: 
C.D. 4731 
Reliquidation, C.D. 4732 


Motion for rehearing; alternative claim, defendant’s failure to assert, C.D. 4733 


Rehearing: 
Motion denied (p. 29): cross-motions for summary judgment 
Motion for, C.D. 473: 

Reliquidation; liquidation, validity of, C.D. 4732 

“Rota” ampul inspection machines, C.D. 4733 














DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
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OFFICIAL BUSINESS 
PENALTY FOR PRIVATE USE, $300 


= 


o+4+eo-4 
<_ 
w<> 
—tiw 
~~ 

= 


cr 
arin 


- 
‘ic 
aa 
<< 
trier? 


- 


= 
= Tir 
COM -<« tr rT) 


co rec. 
“T3 cat 


Ses > 
7 tc 
waar 
—4 
"a 


= 
me t-4ir 


Oo <3 2? > 
wr mos 


<_ 
<> + 


3 fT3 SD “Oe 


} 

Vv 
a 
4 
4 
; 
A 


=z 
z= 2 
= 


G.8. GOVERNMENT PRINTING OFFICE: 1978 





Peeves) 





